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Bruno Balduccini, Veronica Rossi Marins Midega &
Amanda Blum Colloca
Pinheiro Neto Advogados

Introduction

Historically, Brazilian banking activities have been subject to intense State control and have
been heavily regulated, in view of continuing government concerns with systemic risk, anti-
money laundering and terrorism financing, foreign exchange, international capital controls
and consumer protection.

On the other hand, the Brazilian Central Bank (“Central Bank™) is focused on the
innovation, inclusion, competitiveness, transparency, education, and sustainability of the
Brazilian Financial System, which is structured into three functions: regulatory; supervisory;
and operational (“Brazilian Financial System”), and has adopted the so-called “BC#”, a
project through which the Central Bank has created pillars to cooperate with disruptive and
technological innovations in the financial sector. The Central Bank’s goals are the stability
of currency purchasing power, to foster a sound, efficient and competitive financial system,
and to promote the economic well-being of society.

Under these circumstances, only entities authorised by the Central Bank to operate as
financial institutions may conduct banking activities. The structure of the Brazilian
Financial System was established by the Brazilian Banking Law,' which is the most
significant piece of legislation on this topic as it established the regulatory structure of the
Brazilian Financial System.

The Brazilian Financial System

The Brazilian Constitution has established the guidelines for the economic and financial
order and has delegated powers to Congress to legislate financial markets. Under its
prerogatives, Congress enacted the Brazilian Banking Law, which created the National
Monetary Council (Conselho Monetdrio Nacional — “CMN”) and authorised the Central
Bank to issue money, control and supply of credit, among other matters.

The financial sector regulation in Brazil, in this sense, is essentially composed of regulatory
bodies, such as CMN, and supervisory bodies, such as the Central Bank and the Brazilian
Securities Commission (Comissdo de Valores Mobilidrios), among others. CMN is the
highest authority in the Brazilian Financial System and is responsible for supervising the
monetary and currency exchange policies regarding the economic and social development
of Brazil, as well as for operating the Brazilian Financial System.

In addition to the core banking regulations, other laws have been enacted over the years to
address specific concerns that arise from banking activities and impact diverse stakeholders
other than financial institutions. Among them, some of the most significant include the: (i)
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White Collar Crime Law,” which defines crimes against the Brazilian Financial System; (ii)
Anti-Money Laundering Law,* which provides for the implementation of an effective legal
system to combat money laundering in Brazil; (iii) Bank Secrecy Law,* which provides for
secrecy on banking transactions in Brazil; and (iv) Insolvency Laws,’ which provide for the
recovery or liquidation of financial institutions in Brazil.

The Anti-Money Laundering Law was regulated by the Central Bank,® which amended
and restated the provisions relating to the prevention of money laundering to be adopted
by authorised institutions and a risk-based approach for dealing with money laundering
and terrorism financing. The regulated institutions have discretion to determine which
procedures will be adopted for each client, based on the internal risk assessment concerning
the committing of crimes relating to money laundering and terrorism financing.

Particularly with respect to insolvency of financial institutions, Brazil has adopted a
different approach regarding its controlling shareholders. Controlling shareholders of
financial institutions will be subject to an unlimited liability standard irrespective of guilt or
fault. The same standard applies to officers and members of the Board of Directors of the
failed financial institution.

Financial institutions in Brazil are also regulated by a substantive set of infra-legal
regulation. Under the prerogatives given by the Brazilian Banking Law and according
to Presidential Decree No. 10,139 of November 28, 2019, the regulations issued are: (i)
portarias, normative acts issued by one or more single authority; (ii) resolugdes, normative
acts issued by collegiate authorities; and (iii) instrucées normativas, regulations that do not
innovate, but align the execution of current regulations by public agents.

As defined by the Brazilian Banking Law, financial institutions are considered public or
private entities whose principal or secondary activity comprises the collection, intermediation
or investment of proprietary or third-party funds, in local or foreign currency, and the custody
of valuables owned by third parties. Individuals or entities performing any such activities on
either a permanent or sporadic basis shall be considered equivalent to financial institutions.

The authorisation regime applicable to financial services is effectuated by the Central
Bank. Through Presidential Decree No. 10,029 of September 26, 2019, and Circular
No. 3,977 issued by the Central Bank on January 22, 2020, the government authorities
recognised as of interest to the Brazilian government the participation of natural or legal
entities resident or domiciled abroad (as well as local investors) in the corporate capital of
financial institutions headquartered in Brazil, and the establishment in Brazil of foreign-
based financial institution branches. Thus, the licensing process is the same for an entity
with a foreign equity holding or for an entity with domestic investment.

The requirements pertaining to licensing processes will soon be modified with the entry into
force of Resolution CMN No. 4,970 of November 25, 2021, which will become effective
as of July 1, 2022, replacing Resolution CMN No. 4,122 of August 8, 2012. According to
the new rule, depending on the type of financial institution to be authorised, the nature of its
operations and the risks associated with its business, the assessment of the same regulatory
requirement can be made in a simpler or more complex manner.

Recent regulatory themes and key regulatory developments

In recent years, Brazilian legislators and regulators have shown goodwill towards
innovation in the Brazilian Financial System. This trend was initiated with the enactment
of Law No. 12,865 on October 9, 2013 (“Payments Law”), which was the first rule to

GLI - Banking Regulation 2022, Ninth Edition 19 www.globallegalinsights.com



Pinheiro Neto Advogados Brazil

directly discipline the industry of electronic payments and electronic money in Brazil.
More specifically, the Payments Law regulated the rendering of payment services in the
context of payment networks that are part of the Brazilian Payment System (Sistema de
Pagamentos Brasileiro). This law created the concepts of payment networks (arranjos
de pagamento), payment network owners (instituidores de arranjos de pagamento) and
payment institutions (institui¢oes de pagamento).

Payment networks are defined as the set of rules regulating the use of payment instruments
accepted by more than one recipient entity. The traditional model for card networks
inspired this concept, and it is used worldwide. An interesting feature of the Payments
Law is the incentive of new technologies. In addition to establishing the general principles
and rules for payment networks and payment institutions, the Payments Law conferred on
CMN and the Central Bank powers to regulate such entities, including incorporation and
operation, risk management and the opening of payment accounts. Also, the Payments
Law was recently changed to establish protection of settlement funds related to payment
arrangements in Brazil.”

Payment network owners must create rules for their participants, including, among others,
settlement rules, risk management, minimum operational standards and penalties, which
were recently regulated by Resolution BCB No. 150 of October 6, 2021.

As to payment institutions, the Central Bank regulation establishes the following types:

(i) issuers of electronic currency (e.g., typically, issuers of pre-paid instruments or
e-wallets): a payment institution that (a) manages cardholders/end-customers’ payment
accounts of the pre-paid type, (b) makes payment transactions available based on
electronic currency deposited into such accounts, and (¢) converts such funds into
physical or book-entry currency or vice versa;

(i1) issuers of post-paid payment instruments (e.g., typically, issuers of credit cards): a
payment institution that (a) manages registered payment accounts of cardholders/end-
customers intending to make post-paid payments, and (b) makes payment transactions
available based on such account;

(iil) acquiring institutions (i.c., acquirers): a payment institution that, without managing
payment accounts, (a) enables recipients to accept payment instruments issued by a
payment institution or by a financial institution that participates in the same card network,
and (b) participates in the process of settlement of payment transactions as a creditor
before the issuer, in accordance with the rules applicable to the card network; and

(iv) payment initiation service providers: a payment institution that provides payment
transaction initiation services without managing a payment account and without
holding, at any time, the funds transferred in the provision of the services.

Therefore, certain payment institutions may not be subject to the full legal and regulatory
framework applicable to the payment industry in Brazil depending on the way in which they
operate. The payment accounts are accounts defined as registry accounts held by final users
that are used for payment transactions. As far as the treatment of funds existing in payment
accounts goes, the Payments Law establishes the segregation of such funds from those
encompassing the assets of payment institutions and in case of bankruptcy of a payment
institution, such funds would be excluded from the bankrupt estate.

CMN and Central Bank regulations applicable to payment institutions cover a wide
variety of matters, including, but not limited to, risk management, governance, anti-money
laundering and combatting the financing of terrorism, cybersecurity, secrecy, ombudsman,
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internal audit, reporting obligations and governance. In addition, payment institutions
must seek approval from the Central Bank when appointing managers (including directors,
officers and members of certain statutory boards, such as fiscal councils).

As a highlight of the BC#, in April 2018, CMN issued Resolution CMN No. 4,656 providing
the setup and operation of two new types of super-light financial institutions specialised in
lending through electronic platforms: (i) sociedades de crédito direto (“SCDs”), fintech
companies lending money with their own capital; and (ii) sociedades de empréstimo entre
pessoas (“SEPs”), fintech companies connecting investors and borrowers in a peer-to-peer
lending arrangement.

Specifically, regarding the composition of the controlling group of SCDs and SEPs, the
rule has brought an important innovation for the Brazilian Financial System in expressly
allowing such entities to be controlled by Brazilian or foreign investment funds. Finally,
as with the abovementioned Decree No. 10,029, in 2018, the Federal Government issued
Decree No. 9,544, attesting the interest of Brazil in the entry of foreign capital into the equity
of SCDs and SEPs. In order to address issues arising from the rising use of technology
on banking activities as provided by the fintech initiatives described above, in 2021, the
Central Bank issued Resolution CMN No. 4,893, establishing cybersecurity governance
and cloud services requirements applicable to financial institutions and other institutions
authorised to operate by the Central Bank.

In addition to the agenda on technology in the financial sector, the Central Bank has
developed impressive technology for instant payments called PIX,* which is an open
payment arrangement owned by the Central Bank that allows money to be sent or transferred
in real time, at any time, including during non-business days. PIX has a very low-cost
functionality and allows the participation of several players.

Another current development relates to the implementation of open banking in Brazil,
which entails the sharing of data of financial institutions’ customers among regulated
entities to foster competition and reduce interest rates. According to Joint Resolution No. 1
and Circular No. 4,015, both of May 4, 2020, open banking is the standardised sharing
of data, products and services by financial institutions, payment institutions and other
institutions licensed to operate by the Central Bank, at their customers’ discretion, through
the opening and integration of their systems. Therefore, open banking is considered
by the Central Bank as an important tool for innovation in the financial and payments
markets, and is expected to make such sectors more efficient, inclusive and competitive.
Open banking is under gradual legal, operational and technological development and
implementation in Brazil.

Participation in open banking can be mandatory in three different and autonomous
segments, namely: (1) data sharing service, as a data transmitting or receiving institution;
(2) sharing of the service of initiating payment transactions; and (3) sharing of service of
forwarding loan proposals. Open banking can also be voluntary in other financial and
payment institutions authorised to operate by the Central Bank, conditional on the provision
of dedicated interfaces for data sharing and the registration of their participation in the open
banking participant repository.

Open banking is expected to bring important changes to the Brazilian Financial System
in the short term by reducing burcaucracy and changing the way financial products are
offered in the country. It will foster cooperation between entities, new solutions, and a
collaborative ecosystem, to the benefit of clients.
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In the context of foreign capital, foreign exchange transactions have typically been subject
to strict regulation. However, both Congress and the Central Bank have presented joint
efforts to provide equal treatment for Brazilian capital and foreign capital.

Recently, Congress issued the New Foreign Exchange Landmark® that will come into force
after one year as of its official publication, which occurred on 30 December 2021. It proposed
a change in the strategy adopted by the current foreign exchange market rules to simplify
and modernise the system and enhance innovation and competition. The new legislation
consolidated the rules relating to the Brazilian foreign exchange market, Brazilian capital
abroad, foreign capital in the country and the provision of information to the Central Bank.

The New Foreign Exchange Landmark will deeply alter the legal and regulatory frameworks
pertaining to the foreign exchange market, ratify that foreign exchange transactions may
be carried out freely through entities authorised to operate in this market and, subject to
applicable rules, allow assessment of foreign exchange transactions based on the risk of
each transaction. It will also determine the circumstances in which payments in Brazil may
be established in foreign currency and create a threshold to exchange currencies transactions
that do not have to be made with the intermediation of an entity authorised by the Central
Bank to operate in the foreign exchange market.

The abovementioned law establishes that all operations in the foreign exchange market
may be carried out, without a limit on the amount, if they are compliant with the guidelines
laid out by CMN and the Central Bank. The foreign exchange rate is freely agreed on
between the authorised institution and the clients. The rule maintains the requirement that
transactions must be carried out exclusively through an institution authorised to operate in
the foreign exchange market and establishes that CMN and the Central Bank will regulate
the types of institutions that may perform the inflow or outflow of currency, considering
the size, nature, and business model. It also considers the authorised institution to have
obligations such as the identification of clients and ensuring the licit processing of the
transactions and avoiding the occurrence of money laundering and terrorism financing.

With Law No. 14,286/21, financial institutions and other authorised institutions may now
invest and destine for credit and financing operations, in the country and abroad, amounts
collected in the country and abroad, provided that the prudential and capital requirements
that will still be issued by CMN and the Central Bank are observed.

As to innovation in the foreign exchange market in 2020, the Central Bank issued Public
Consultation No. 79 to adapt foreign exchange rules in order to bring into the system new
technologies and business models pertaining to payments and international remittances.
The Public Consultation has become regulation (Resolution BCB No. 137 and Resolution
CMN No. 4,942, both of September 9, 2021) and seeks to promote a more competitive,
inclusive and innovative environment for providing services to citizens and companies that
send or receive funds from abroad.

These Resolutions changed the foreign exchange regulatory framework, the main change
being the authorisation of payment institutions to operate in the foreign exchange market. In
this regard, the recently enacted rules allow the following: (i) authorised payment institutions
to operate in the foreign exchange market, operating exclusively through electronic means;
(il) non-banking institutions authorised to operate in the foreign exchange market (such as
securities brokerage firms, foreign exchange brokerage companies and payment institutions)
to directly use their foreign currency accounts held abroad to settle transactions carried out
in the foreign exchange market; (iii) the receipt or delivery of Reais in foreign exchange
transactions, without limitation of value, to also occur from the customers’ payment accounts
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held in financial institutions and other institutions authorised to operate by the Central Bank
or in payment institutions participating in PIX; and (iv) prepaid payment accounts in Reais
to be held by residents, domiciled or headquartered abroad.

Another important change brought about by these new rules is the creation of a new
framework for international payment facilitators named in the new regulations as “eFX”,
which can be either an authorised institution (i.e., a financial institution and now a payment
institution) or an unauthorised legal entity.

Under the new rules, an authorised eFX can perform the following activities: (i) acquisition
of goods or services, in the country or abroad (which may occur in person or through a
digital payment solution offered by the eFX provider and integrated to an e-commerce
platform); (ii) allow a buyer to perform any kind of unilateral transfers, limited to US$
10,000 or its equivalent in other currencies per transaction and per client; (iii) transfer of
funds between accounts in Brazil and accounts abroad (either a pre-paid account or bank
account) owned by the sender limited to USS$ 10,000 or its equivalent in other currencies;
and (iv) withdrawals in Brazil or abroad.

Conversely, an unauthorised eFX may only operate as a technology intermediary and
collecting agent in local currency to enable the acquisition of goods or services, in the
country or abroad, through a digital payment solution integrated to an international
e-commerce platform. The unauthorised eFX can collect the funds in local currency on
behalf of the buyers but cannot perform foreign exchange transactions. In such cases,
an unauthorised eFX will need to hire the services of an authorised entity to allow the
conversion of currencies and remittance abroad. Additionally, an unauthorised eFX has a
limit per transaction and per client of US$ 10,000 or its equivalent in other currencies.

Finally, in October 2020, as part of the Central Bank’s “Agenda BC#”, CMN and the
Central Bank published regulations regarding the regulatory sandbox, which intends to
allow businesses, including institutions that are not yet authorised to operate by the Central
Bank, to test innovative projects related to matters under the supervision of CMN or the
Central Bank with real consumers. The specific rules of the first cycle, such as duration
period and number of participants, necessary documentation, criteria for the classification
of institutions and the schedule of the registration, and selection and authorisation processes
of these entities, were provided by the Central Bank in December 2020 and the regulatory
agency focused on financial and payment innovations.

Bank governance and internal controls

With few exceptions, financial institutions must be incorporated as sociedade anonima,
which is the corporate regimen that most closely resembles a joint-stock company or
corporation. The legal requirements pertaining to joint-stock companies are governed by
Corporations Law.!

The direct control of a financial institution in Brazil may only be held by: (i) individuals (of
any nationality); (ii) other financial institutions; or (iii) a holding company headquartered
in Brazil, with the exclusive corporate purpose of participating in financial institutions and
other institutions authorised to operate by the Central Bank.

Joint-stock companies are managed by an Executive Office (Diretoria) and, if applicable,
a Board of Directors (Conselho de Administragdo) composed of at least three members.
In addition, a Board of Auditors (Conselho Fiscal) may be instated in a provisional or
permanent manner to inspect the activities performed by the other management bodies.
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The Executive Office shall be composed of at least two members and the Board of Auditors
shall be composed of at least three members and a maximum of five members (all of them
shall be individuals residing in Brazil and must meet the requirements prescribed by law).
All appointments to members of the Executive Office, Board of Directors and Board of
Auditors of financial institutions will only be effective upon the Central Bank’s discretionary
approval, based on subjective and objective parameters.

In their corporate governance, all financial institutions must adopt policies and procedures
to control: (i) their activities; (ii) their financial, operational and administrative information
systems; and (iii) compliance with all regulations to which they are subject. According to this
rule, without regard to the size of a given financial institution, its internal controls shall be
effective and consistent with the nature, complexity and risk of the institution’s transactions.

The executive committee of the financial institution is responsible for implementing an
effective internal control structure, defining responsibilities and control procedures and
setting out the corresponding objectives at all levels of the institution. The executive
committee is also responsible for verifying compliance with internal procedures. Internal
auditors report directly to the Board of Directors or management of the institution, as
applicable, and external auditors are responsible for monitoring the internal control system.

Further to these general internal controls, financial institutions are also subject to specific
anti-money laundering internal controls and procedures.

In terms of transaction monitoring, regulated entities must adopt systems that correspond to
the risk presented by their activities. Regulated entities must adopt a risk-based approach,
ensuring their safety mechanisms correspond to the amount of risk they present to the
financial system, and based on their knowledge of their clients, service providers and
employees. This was established by Circular No. 3,978 of January 23, 2020.

Financial institutions should appoint an executive officer responsible for compliance with all
regulations related to financial and auditing records. In addition to audit reports, financial
institutions must also contract an independent auditor that should also report on: (i) the
evaluation of internal controls and procedures for managing the risks exercised by the financial
institution including in relation to its electronic data-processing system, presenting any
potential failings verified; and (ii) a description of the financial institution’s non-compliance
with any applicable regulation that is material to its financial statements or activities.

All financial institutions that have: (i) reference assets or consolidated reference assets
equal to or in excess of R$ 1 billion; (ii) the administration of third-party funds in a sum
equal or superior to R$ 1 billion; or (iii) the sum of deposit funding plus the administration
of third-party funds in a sum equal or superior to R$ 5 billion, are required to have an in-
house audit committee, whose purpose is to revise all financial reports of the company
and liaise with external auditors and which is subject to a number of independence and
accountability rules.

Financial institutions shall put in place operational, liquidity and credit risk-management
structures consistent with the type of activities performed, as well as to the degree of
complexity of its products and services, and shall be commensurate with the level of
exposure to such risks.

The structure shall be segregated from internal audit and governed by policies and strategies
that are approved (and revised at least annually) by the Executive Office and the Board of
Directors, if applicable, with a view to determining their adequacy vis-a-vis the objectives
of the payment institution and to market conditions.
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The Central Bank performs regular oversight on financial institutions in connection with
this topic and may order the adoption of supplementary risk-management actions, as well
as set additional equity and liquidity limits and requirements, if it believes that the actions
taken by payment institutions are insufficient or inadequate.

Bank capital requirements

In the case of financial institutions, at least 50% of the capital subscription must have
been paid up. Pending the completion of all incorporation formalities, the paid-up capital
must either be allocated to the purchase of government bonds or deposited before the
Central Bank. The remaining balance of the capital must be paid up within one year from
subscription of the capital.

Financial Institution Minimum Capital

Commercial banks and the corresponding licence of multiple service R$ 17.5 million
banks
Investment banks, development banks and the corresponding -
. ; ) ) . R$ 12.5 million
licence of multiple service banks and Caixa Econémica
Credit, finance and investment companies, real property credit
companies, leasing companies and the corresponding licences of R$ 7 million
multiple service banks
Credit unions R$ 10,000 up to R$ 6 million
Broker dealer companies and securities dealership companies that -

. . R$ 1.5 million
deal with the management of investment funds
Direct credit companies (if the entity does not issue electronic -

o f R$ 1 million

currency) and peer-to-peer lending fintech companies
Broker dealer companies and securities dealership companies that R$ 550,000
do not manage investment funds
Foreign exchange broker companies R$ 350,000

The minimum capital requirements for a financial institution depend upon the types of
licences held. The minimum capital requirement for such institutions is composed of the
sum of each licence (see table above).

In addition to initial capital requirements, as a member of G20 and signatory to Basel III,
Brazil incorporated the Basel III rules mainly by the regulation issued by CMN and the
Central Bank. Communication No. 20,615, released by the Central Bank on February 17,
2011, introduced the preliminary guidelines on the implementation of Basel III in Brazil,
and highlighted the concepts that would guide the new definitions of capital, liquidity and
leverage ratios, following the referred macroprudential approach.

Specifically, Basel III implementation in Brazil established that the calculus of the capital
requirements should apply to financial institutions, taking into consideration the prudential
conglomerate of which it was a part.

As part of CMN’s effort to incorporate the new recommendations from Basel III into the
Brazilian regulatory framework, CMN consolidated and amplified the Brazilian regulation
on risk management for Brazilian financial institutions and other institutions authorised
to operate by the Central Bank, which was previously regulated in a series of specific
normative acts.

Prudential conglomerates in Brazil shall comply with capital requirements with a minimum
Basel index of 10.5% to 15% depending on the risk profile of such financial institutions. Such
calculations occur based on three types of risk: credit risk; market risk; and operational risk.
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Said rules set forth that each financial institution must implement structures for the
continuous risk management as applicable, pursuant to their segmentation in view of its
risk profile. This means that a financial institution of smaller systemic importance can have
a simplified risk-management structure, while more complex financial institutions must
follow stricter protocols.

Rules governing banks’ relationships with their customers and other third parties

The consumer defence code (Codigo de Defesa do Consumidor —“CDC”) was promulgated
to establish more stringent rules to govern consumer relations between the suppliers of
products or services and consumers, with a view to protecting end-consumers. The Brazilian
Supreme Court (Supremo Tribunal Federal) has already recognised that, in the Brazilian
Financial System, the CDC is also applicable to transactions between financial institutions
and their customers.

Financial institutions shall also follow specific rules issued by CMN and the Central Bank
when contracting transactions and the provision of services with customers and the general
public. These regulations are typically very protective of consumers and prohibit, for
instance, increasing without fair reason the value of fees, or charging them at a higher rate
than that stipulated in current regulations and legislation, and automatically transferring
demand deposit account and savings deposit account funds to any type of investment without
prior authorisation from the customer. In order to address customer complaints, financial
institutions shall have an ombudsman department and appoint an ombudsman officer who
will be responsible for this office. Resolution CMN No. 4,860 of October 23, 2020 requires
financial institutions, and other entities authorised to operate by the Central Bank, to create
an ombudsman to establish an independent communication channel between the institutions
and their customers, while observing strict compliance with consumer protection legislation
and seeking improvement and enhancement of products, consumer services and other
services. The ombudsman must have the responsibility of an appointed officer (who can
also be the ombudsman themselves; however, such person must not be in charge of any other
activity in the institution) and must be compatible with the activities of the institution, as well
as the complexity of its operations. Institutions that are part of a financial conglomerate can
implement a single ombudsman to assist the entire conglomerate.

Also, the Central Bank has a specific channel where consumers may inform that services of
financial institutions have not been carried out according to the required standards, which is
the Registry of Citizens Demands System. The Central Bank analyses all complaints filed
and decides whether or not to take action.

Conclusion

In recent years, legislators and regulators have been increasingly supportive of innovations
in the Brazilian financial sector. Also, Brazil has been taking many steps regarding its
foreign exchange market. Therefore, the environment is fertile for initiatives that are
based on technology, and Brazilian banking regulation is continuously evolving to adapt
to the present reality. Regulators have been trying to act accordingly to stakeholders’
demands and keep up with technological advances. These new rules are creating incentives
for newcomers to enter, through the use of technology, market segments in which, until
recently, only traditional financial institutions acted. The Central Bank believes that the
only way to break the excess concentration of the banking industry in Brazil is through
technology, due to the natural advantages of reduced transaction costs and scalability that
technology provides.
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